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INDIANA LAW JOURNAL
Indiana has statutory provisions for the leasing of land for oil and
gas by executors, administrators, and guardians pursuant to a court
order."5 There is also a statutory method whereby state, 6 county, and
city and township lands" may be leased for oil and gas. But no statute
deals with the power of a trustee to execute an oil and gas lease. The
trust act says simply that a sale, conveyance, or other act by a trustee in
contravention of a trust shall be void.9
Legislation in this area would seem to be desirable because of the
uncertainty of the law and the widespread lack of provisions in trust
instruments expressly empowering trustees to grant oil and gas leases.' 0
A statute modelled after the Texas and Oklahoma provisions... would be
most propitious for express trusts. If properly drafted, the statute could
be a substitute for careful draftsmanship of the trust instrument. It
should include a presumption of an authority to execute an oil and gas
lease upon all or a part of the trust lands in the absence of a contrary provision in the trust instrument. A section providing for the division of
the royalty between income and principal would be essential. The lease
should bind contingent remaindermen and be valid even though it extends
beyond the termination of the trust. The trustee should also be permitted to enter pooling and unitization contracts and to execute agreements to amend, modify, or extend the oil and gas lease.

THE INDIANA UNIFORM GIFTS TO MINORS ACT
I.

INTRODUCTION

A simple and inexpensive statutory method of making gifts of securities or money to minors was enacted by the Indiana General Assembly during the 1957 legislative session.' The impetus for passage of this
statute, cited as the Indiana Uniform Gifts to Minors Act,2 originated
with a Model Bill drafted by the New York Stock Exchange in 1955 to
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101. See notes 52 and 53 supra.
1. Ind. Acts 1957, c. 247, §§ 1-11, at 564-72.
2. IND. ANN. STAT. § 31-810 (Burns Supp. 1957).

NOTES
encourage and facilitate stock gifts to minors.3
Briefly, the Model Bill' permits a parent or other adult to make a
gift of securities to a child by complying with certain prescribed statutory language. By the use of these few magic words the donor has incorporated into his gift a whole series of rights, duties, privileges and
obligations. The power of management during the child's minority is
reserved to the donor or a close relative of the child whom the donor
designates as "custodian." The custodian has broad powers of management and may invest the property as would a prudent man seeking a
reasonable income and preservation of capital. The custodian may expend either income or principal for the child's benefit at his own discretion. Finally, and most important from the viewpoint of the sponsors of
the Model Bill, third parties such as banks, brokers and transfer agents
are protected from liability to the minor in their dealings with the adult
custodian.
In 1956 the Commissioners on Uniform State Laws approved and
recommended a Uniform Gifts to Minors Act5 which, while virtually
reenacting the Model Bill, broadens it to permit gifts of money for investment, as well as securities, under the "prudent investor" rule; and
enlarges the class of persons eligible to become custodians. Indiana has
adopted the Uniform Act with only minor variations in terminology.
Considering the unique approach to the problem of gifts to minors,
whereby an entire series of rights, duties and obligations attach to the
donor, custodian and minor by the use of a few simple words, the prompt
and widespread acceptance of both the Model Bill and the Uniform Act
has been amazing. By the end of the 1957 state legislative sessions cus3. The idea of a simple statutory device for making gifts of stock to minors was
first presented by G. Keith Funston, president of the New York Stock Exchange, on
September 29, 1954, in an address before the National Association of Securities Administrators in New York City. A Model Bill was drafted by the Exchange and sponsored by it, in cooperation with the Association of Stock Exchange Firms. During
1955 and 1956 the Model Act was enacted in thirteen states and for the District of
Columbia.
4. An Act Concerning Gifts of Securities to Minors, December 15, 1955. Copies
are available on request from the Association of Stock Exchange Firms, 25 Broad
Street, New York 4, New York.
5. See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM
STATE LAWs

253-69 (1956).
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todianship statutes' had been enacted in forty states' and three other
jurisdictions.'

II.

NECESSITY FOR THE ACT

Three standard methods of making gifts to minors so as to provide
for management of the property given are available to prospective Indiana donors:' (1) direct gift to the minor with informal management;
(2) gift to the minor accompanied by court appointment of a legal
guardian; (3) creation of an intervivos trust for the minor's benefit.
The Indiana Uniform Gifts to Minors Act does not affect these existing methods, but simply provides a fourth alternative.
A proper evaluation of the new Indiana custodianship act must first
start with an examination of existing methods of making gifts to minors
in order to determine whether there is actually a need for a new device.
Comparisons as to advantages and disadvantages of each are necessary.
The statute itself does not create new law, but merely simplifies the
use of existing law. It is to be expected, therefore, that when the need
for judicial interpretation of this new device arises the courts will look
to the case law pertaining to trusts and guardianships.
Informal Methods. An outright gift may be made to a minor followed by informal handling of the property by a parent or other adult.
Registration of securities in a child's name with delivery of the certificate to the minor's parent or relatives, followed by the signing of the
6. All statutes enacted follow either the draft of the Model Bill or the Uniform
Act. Both statutes, annotated to show the variations in each enacting jurisdiction, are
reproduced in CCH STOCK TRANSFER GUIDE, beginning at page 5201 for the Model Bill
and page 5251 for the Uniform Act. The statutes as enacted in each jurisdiction also
appear in P-H WILLS, EST. & TRUSTS in each state section under U 5222.
7. Model Bill: California, Colorado, Georgia, Michigan, New Jersey, New York,
North Carolina, Ohio, Rhode Island, South Carolina, Virginia.
Uniform Act: Alabama, Arizona, Arkansas, Connecticut, Delaware, Florida, Idaho,
Indiana, Kansas, Maryland, Massachusetts, Minnesota, Missouri, Montana, Nebraska,
Nevada, New Hampshire, New Mexico, North Dakota, Oklahoma, Pennsylvania, South
Dakota, Tennessee, Texas, Utah, Vermont, West Virginia, Wisconsin, Wyoming.
Only Illinois, Iowa, Kentucky, Louisiana, Mississippi, Oregon and Washington have
failed to adopt one or the other of the statutes, and it is anticipated that these states
will follow suit. See ASSOCIATION OF STOCK EXCHANGE FIRmS, GIFTS OF SECURITIES OR
MONEY TO MINOR CHILDREN 3, 4 (Oct. 1957).
8. Alaska and the District of Columbia have enacted the Model Bill; Hawaii has
adopted the Uniform Act.
9. For an exhaustive analysis of the conventional methods of making gifts to minors see Browning, Gifts to Minors, 27 CONN. B. J. 407 (1953) ; A. Fleming, Gifts for
the Benefit of Minors, 49 MICH. L. REv. 529 (1951) ; Rogers, Some Practical Considerations in Gifts to Minors, 20 FORD. L. Rxv. 233 (1951) ; Shattuck, A Practical Comrideration of Some of the Legal and Tax Problems Inherent in Gifts to Minors, 31 B.U.L.
REv. 451 (1951).

NOTES
child's name to the security when it is sold, is a common practice."
A
minor; however, is privileged to disaffirm his security transactions
whether of purchase, sale or pledge. 1 Disaffimance is permitted not
only during minority but for a reasonable period after attainment of
majority. 2
Therefore, if the value 6f stock purchased increases the minor may
affirm the transaction and accept the benefit. If, on the other hand, the
stock declines in value resulting in a loss, the minor may disaffirm and
sue to recoier the purchase price 3 or bring a tort action for reimbursement.1
This makes it unsafe for a bank, stock transfer agent, broker

10. See Smith v. Commissioner, 59 F.2d 533 (7th Cir. 1932); Prudence Miller
Trust, 7 T.C. 1245 (1946), acq., 1947-1 CuM. BULL. 3; Edward H.. Heller, 41 B.T.A.
1020 (1940).
11. Shattuck, supra note 9, at 455.
12. Shipley v. Smith, 162 Ind. 526, 70 N.E. 803 (1904) ; Clark v. Van Court, 100
Ind. 113 (1884). The circumstances of the case determine whether power to disaffirm
after attainment of majority has been exercised within a reasonable time. See Burnet
v. Chapin, 274 Ill. App. 186 (1934) (disaffirmance within two months after reaching
majority a reasonable time) ; Levenberg v. Ludington, 152 Misc. 735, 274 N.Y. Supp.
193 (1934) (three years an unreasonable time).
13. In Indianapolis Chair Mfg. Co. v. Wilcox, -59 Ind. 429 (1877), a minor had
purchased shares of stock from his employer, an unincorporated company, to be paid
for by the crediting of a portion of his weekly wages on a promissory note executed to
employer. The court held that the minor was entitled to disaffirm during minority and
to recover the amount which had been deducted from his wages and credited on the
note. There is a conflict of authority as to the amount the minor is entitled to recover.
Godfrey v. Mutual Financing Corp., 242 Mass. 197, 136 N.E. 178 (1922), held that a
minor upon disaffirmance of his purchase of stock was entitled to recover the price
originally paid for the stock without any allowance for depreciation in its value But see
Joseph v. Schatzkin, 259 N.Y. 241, 181 N.E. 464 (1932), in which the minor was limited
to recovery of the value of the stock as of the date of his disaffirmance.
In Indiana, a minor may disaffirm without returning or tendering the return of
the stock which he has purchased, even though he still has it in his possession. Shipley
v. Smith, 162 Ind. 526, 70 N.E. 803 (1904) ; Story & Clark Piano C. v. Davy, 68 Ind.
App. 150, 119 N.E. 177 (1918). Upon such disaffirmance, however, the title to such
stock, if it has not been alienated by the minor, revests in the vendor who may bring
an action for cancellation of the stock or its return. Shirk v. Schultz, 113 Ind. 571, 15
N.E. 12 (1888) ; White v. Branch, 51 Ind. 210 (1875) ; Carpenter v. Carpenter, 45 Ind.
142 (1873). See Note, Infant Stockholders, 6 NoTRE DAmE LAW. 101 (1930).
14. The general rule is that a tort action for conversion lies only for intermeddling
with a minor's property subsequent to his disaffirmance and on refusal of the third
party to deliver back the property or the proceeds. See Casey v. Kastel, 237 N.Y. 305,
142 N.E. 671 (1924). Plaintiff, a minor, left stock certificates endorsed in blank with
defendant Kastel without, however, giving the latter authority to sell the stock. Kastel
sold the stock through a broker who knew that the property belonged to a child, but not
that Kastel was acting contra to the minor's instructions. Later plaintiff disaffirmed
the transaction. Both Kastel and the broker were held liable in conversion as of the
date of disaffirmance. Accord, Southern California Edison Co. v. Hurley, 202 F.2d
257 (9th Cir. 1953); Carolina Telephone & Telegraph Co. v. Johnson, 168 F.2d 489
(4th Cir. 1948); L. P. Steuart & Bros. v. Capital View Realty Co., 112 F.2d 583 (D.C.
Cir. 1940).
Under Indiana law, however, an infant's appointment of an agent is void, not voidable; and the minor cannot, therefore, authorize a broker or agent to sell his stock, nor
can he ratify the unauthorized act of one who assumes to act as his agent. Appel v.
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or other third party"5 to enter into a transaction involving a minor's
property. Such person assumes, in effect, an insurer's liability. The
natural reluctance of third parties to assume this one-sided risk may result in the minor's property becoming "sterilized" so that it cannot be
freely used, even for the advantage of the child.
As an alternative to registering stock in the minor's name, a donor
may have the securities registered in the name of a parent or other adult
as nominee for the minor, with such nominee managing the stock in his
own name.' 6 This device offers little protection to the minor. Since
there is nothing on the face of the security to indicate actual ownership
by the minor, such a transfer might not be interpreted as a legally completed gift. 7 Another not uncommon practice is for the parent to retain
the securities given to the minor donee in a special or other separate account with a bank or broker.' Such gifts are similarly uncertain, both as
to effectiveness of delivery, and as a means of protection of the minor's
interest.
Smith, 63 F. Supp. 173 (N.D. Ind. 1945), aff'd, 161 F.2d 121 (7th Cir. 1947); Weidenhammer v. McAdams, 52 Ind. App. 98, 98 N.E. 883 (1912). A sale of a minor's stock by
a stockbroker acting as the minor's agent would thus be void and tortious from the beginning. Conversion would lie as of the date of the illegal dominion, without demand or notice of disaffirmance, and other brokers or purchasers who assisted in making a sale or in
subsequent sales of the stock would also be guilty of the conversion, though they were
ignorant of the infancy of the owner and of the unlawful acts of the first broker. Cf.
Casey v. Kastel, 119 Misc. 116, 195 N.Y. Supp. 848, modified, 237 N.Y. 305, 142 N.E.
671 (1924).
See also Ruchinsky v. DeHaven, 97 Pa. 202 (1881), where a contract between a
stockbroker and an infant was held void ab initio as a gambling transaction.
15. Parents are natural guardians only of the child's person, not of his property.
IND. ANN. STAT. § 8-105 (Burns 1953). Thus a parent who deals with his child's property may be found liable. Cf. Bedford v. Bedford, 136 Ill. 354, 26 N.E. 662 (1891)
Delafield v. Barret, 270 N.Y. 43, 200 N.E. 67 (1936).
Even a third party purchaser for value and without notice may be called upon to
pay a second time for property belonging to an infant. See Matter of Goodchild, 160
Misc. 738, 290 N.Y. Supp. 683 (Surr. Ct. 1936). A minor who signed certificates of
stock at request of his father which were disposed of to a bona fide purchaser was
held entitled to recover from such purchaser the amount received on resale of the
stock. Contra, Casey v. Kastel, 237 N.Y. 305, 142 N.E. 671 (1924).
16. See Rogers, supra note 9, at 250-52. Transferability is retained since third
persons have no means of knowing that the property belongs to a minor. See Citizens
Street Railway Co. v. Robbins, 128 Ind. 449, 26 N.E. 116 (1891). This case held that a
purchaser of stock certificates is not bound to make an examination of prior ownership
unless there is something upon the face of the stock or something connected with the
transaction to put him on inquiry.
17. This is especially true where a donor-parent is holding stock as nominee for
his minor child. A recent survey by the New York Stock Exchange revealed that "although they apparently don't know it, two out of every three parents who think they
have given stock to their children may not, in legal fact, have been successful in their
attempt." See Address by G. Keith Funston, National Association of Securities Administrators, September 29, 1954.
18. See Rogers, supra note 9, at 254-55. See also Emil Frank, 27 B.T.A. 1158
(1933).

NOTES
In contrast to the severe practical difficulties involved in gifts of
stock and stock ownership by minors, regulations and statutes have eliminated these complications in certain fields. The minor is allowed to invest in United States Savings Bonds"9 or to deposit and withdraw funds
from a bank account" without risk of liability to the depository. Such
gifts can be used for the child's benefit and can readily be cashed or sold
and the proceeds reinvested with a minimum of difficulty.
Guardianship. A gift may be transferred to a minor accompanied
by court appointment of a legal guardian to manage the property. The
creation of a formal guardianship does offer certain definite advantages
over informal methods: great protection to the minor's property due to
strict court supervision, 2 clear records for tax purposes, express showing
that a completed gift has been made,2 2 and facile sale and reinvestment
without attendant danger to third persons of subsequent disaffirmance
of the transaction by the minor.
A guardianship, however, is cumbersome, expensive and restrictive.
A petition for appointment is required in the Probate Court.23 Thus,
19. United States Savings Bonds may be purchased for or by a minor and registered in his name. 31 C.F.R. § 315.6(b) (1) (Supp. 1957). Payment may be made
directly to the minor on presentation of the bond, if he is of sufficient competency to
sign his name and understand the nature of the act. Id. § 315.51. Otherwise payment
may be made to the minor's parents or another with whom he resides or who furnishes
his chief support. Id. § 315.52. "In general, the fact that the request for payment has
been signed by a minor . . . will be accepted as sufficient proof of competency and
understanding." Id. § 315.51. Provision is also made for the reissue of savings bonds
by the minor. Id. § 315.54.
20. Minors may become depositors in any bank, trust company or savings bank
the same as an adult and may withdraw deposits without risk of liability to any party
handling the funds. IND. ANN. STAT. §§ 18-2005, 18-2618 (Burns 1950). See Smalley
v. Central Trust & Savings Co., 72 Ind. App. 296, 125 N.E. 789 (1920).
21. "To aid and protect them, the court is ever ready to listen to their appeals; its
hands are always near to lead them in paths of safety; its doors are evermore ajar,
awaiting the tread of every child to whom a wrong has been done. In the closed bud
of their unblossomed years lie sleeping, dreaming, the good or ill whose fruit may hereafter ripen upon the tree of life, and it is the duty of the court to see that the heritage
which some father or mother has left them shall nourish its roots and make shapely the
boughs from which the harvest must be gathered." In re Bushnell, 4 N.Y. Supp. 472,
479 (Surr. Ct. 1888).
For a somewhat more restrained statement by the Indiana Supreme Court see Norris v. Mingle, 217 Ind. 516, 29 N.E.2d 400 (1940). "It has always been the policy of
the law in this state that the courts should carefully guard the rights of minors ..
Id. at 523, 29 N.E.2d at 402.
22. Legal title to all property in the minor ward's estate vests in the minor, subject to the guardian's right to possess, manage and dispose of it. IND. ANN. STAT. 9
8-130 (Burns 1953).
23. Parents are natural guardians of the person of their minor children without
appointment by or qualification in-the court. IND. ANN. STAT. § 8-105 (Burns 1953).
A guardian of the estate of a minor, however, whether parent or otherwise must be
appointed by the Probate Court.

IND. ANN. STAT.

§

8-106 (Burns 1953).

See IND. ANN. STAT. § 8-107 (Burns 1953) (venue of appointment and filing of
petition) ; Id. § 8-109 (qualification of guardian) ; Id. § 8-110 (preference in appoint-
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there is the initial expense of court proceedings to set up the guardianship.24 In addition, there are certain administrative expenses such as
initial inventory and appraisement of the minor's property,25 annual cost
of a surety bond,26 biennial accounting expenses,2" cost of the guardian's
management expenses, and compensation for services.2 8 These expenses
are such a drain on the income from the property of the minor ward that
where relatively modest sums are involved the use of a guardianship may
be financially impractical.29
Guardians are restricted as to investments they can make by a "legal
list" or by the requirement of a prior court order authorizing the investment." There are also diversification of investment requirements.
If the investment is made in accordance with the statutory provisions,
however, the guardian is not held liable for any subsequent loss resulting
from the investment. 2
ment of guardian) ; Id. § 8-111 (contents of petition for appointment) ; Id. § 8-114 (notice of hearing on petition for guardianship) ; Id. § 8-118 (proof required for appointment).
24. IND. ANN. STAT. § 8-121(b) (Burns 1953). Expenses of court proceedings

are paid out of the ward's estate if petitioner is appointed; if petitioner does not receive
the appointment, he bears the expenses himself. See Curran v. Abbott, 141 Ind. 492, 40
N.E. 1091 (1895).
25. IND. ANN. STAT. § 8-127 (Burns 1953).
26. The amount of the bond must be for at least the full value of the minor's
property. INn. ANN. STAT. § 8-122 (Burns 1953). In addition to a surety bond, the
Probate Court may, at its option, require a guardian to give any additional security

necessary to protect the minor's estate.

Clymer v. State, 59 Ind. App. 364, 109 N.E.

431 (1915).
27. IND. ANN. STAT. § 8-146 (Burns 1953).
28. INn. ANN. STAT. § 8-145 (Burns 1953). A guardian is entitled to reimbursement for expenses incurred in administration of the estate and to reasonable compensation for services rendered. The amount is fixed by the court at any accounting

period or on petition of the guardian.

See Curran v. Abbott, 141 Ind. 492, 40 N.E.

1091 (1895). The guardian may waive compensation.
29. See Rogers, Some Practical Considerationsin Gifts to Minors, 20 FORD. L. REv.
233, 241 (1951), for a representative analysis of costs involved in a guardianship in relation to income realized. See also IND. ANN. STAT. § 8-150 (Burns 1953), authorizing
the Probate Court to dispense with a guardianship where the whole estate of a minor
does not exceed $1,000.
30. IND. ANN. STAT. § 8-134 (Burns 1953), states that a guardian shall invest the
property of his ward in accordance with the rules applicable to investments of trust
estates by trustees. By statute, Indiana has adopted a mandatory "legal list" of authorized investments, which is, however, quite liberal. See INn. ANN. STAT. § 31-501 (Burns
Supp. 1957). See also Id. § 18-2146 (Burns 1950) (shares in state or federal insured
savings and loan associations); Id. § 28-6028 (Burns Supp. 1957) (bonds of Indiana
state school building authority) ; Id. § 31-504 (Burns Supp. 1957) (obligations of International Bank for Reconstruction and Development) ; Id. § 31-115 (Burns 1949) (obligations of federal home loan banks and of federal savings and loan insurance corporations) ; Id. §§ 36-3223, 36-3225 (Burns Supp. 1957) (Indiana toll road revenue bonds).
31. IND. ANN. STAT. § 31-502 (Burns Supp. 1957).
32. IND. ANN. STAT. § 31-503 (Burns 1949). Quaere: Does the designation by
statute of certain types of securities as proper for the investment of guardianship or
trust funds render an investment in other types tortious, or merely operate to impose

NOTES
Although, as noted; third persons dealing with a minor's property
through a fiduciary are no longer subject to the minority-disaffirmance
risk, such persons are under a strict duty of inquiry, and possible liability
arising thereof, with regard to the -authority of the fiduciary to act ifi
that capacity."
Admittedly the guardianship represents an improvement over informal property management devices, but it still does not provide an adequate substitute, at least where moderate sums of money are involved
and a close family relationship exists.
Intervivos Trust. The creation of an intervivos trust for the benefit of a minor, like the guardianship device, offers the advantages of
great protection to the minor's property, clear'records for tax purposes
and protection to third persons dealing with the property from the
minority-disaffirmance risk-though not from the necessity of adequat6
inquiry into the authority of the trustee to act as such. Unlike the
guardianship, however, it may offer these advantages with fewer expenses and less burdensome restrictions on management of the property.
The nature and extent of the trustee's powers and duties in the administration of trust estates are determined by the intention of the settlor*
as manifested in the instrument creating the trust. 4 Thus, although a
trustee is restricted in investment opportunities by the same statutory
provisions as apply to guardians,35 these investment standards may be altered by terms of the trust." By statute, a trustee is required to keep
records, to permit the beneficiaries to examine them, to account at certain intervals and again at the termination of the trust." However, by
a proper drafting of the trust instrument these requirements may be
waived. 8 The necessity and expense of a surety bond may also be dispensed with." The trustee is usually appointed in the instrument which
on the fiduciary civil liability to make good any loss from such investment?

See Dela-

field v. Barret, 270 N.Y. 43, 200 N.E. 67 (1936).

33. See notes 86-103 infra and accompanying text.
34. Messner v. DeMotte, 119 Ind. App. 273, 82 N.E.2d 900 (1949); Newlin v.
Newlin, 114 Ind. App. 574, 52 N.E.2d 503 (1944). Under IND. ANN. STAT. § 56-629
(Burns 1951), a court of equity has jurisdiction to supervise and control an express trust.
35.

See notes 30-32 supra and accompanying text.

36.

IND. ANN. STAT. § 35-501(i) (Burns Supp. 1957).
See IND. ANN. STAT. §§ 31-701-713 (Burns Supp. 1957)

37.
tees).

38.
39.

(accounting by trus-

§ 31-711 (Burns Supp. 1957).
The trustee derives his powers solely from the trust instrument and cannot be
IND. ANN. STAT.

required to give bond against direction of the instrument unless in pursuance of statutory
requirement. Inz re Kilgore, 120 Ind. 94, 22 N.E. 104 (1889). The Indiana statutes only

require a bond if there is to be a sale of real estate by the trustee. IND. ANN. STAT.
8 56-624 (Burns 1951).
However, a court of equity may, at its discretion, determine that a bond is necessary for the protection of the estate and order the trustee to post bond. It does not
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creates the trust; however, it is an often-quoted maxim that a trust will
never fail for want of a trustee.4" The trustee has an equitable right to
reimbursement from the trust estate for all reasonable expenses incurred
in the execution of the trust 4 and is allowed such compensation for his
services as the courts may deem reasonable.4 2
The use of a trust as an effective device to provide management for
a minor's property rests squarely upon a proper drafting of the trust
document; and since trust drafting involves numerous legal problems,
the attorney's fee may be quite high.4 3 The bookkeeping, investment
and diversification problems involved in trust management impose such
a heavy burden on the non-professional, that it will frequently be difficult for a donor to ask his lawyer, business associate, or a friend to serve
as trustee. Professional trustees may charge substantial fees which are
a constant depletion of the minor's assets.44
Summation. From the foregoing discussion of informal devices,
guardianship, and the intervivos trust, it is apparent that a new method
for making gifts to minors and providing for management of their
property was needed. Any new method, in order to present an effective
alternative to existing devices, should accomplish the following goals:
provide a simplified and standard method for making gifts; eliminate the
expense, complexity and cumbersomeness inherent in the administration
of a legal guardianship or intervivos trust; release third persons from
appear difficult to secure such an order. In a suit to require furnishing of a bond, it
was held sufficient to allege the interest of the applicant, the nature and amount of the
trust, the fiduciary capacity of the trustee, and that he had not previously given a bond,
with a request that he be so required to give one. Thiebaud v. Dufour, 54 Ind. 320
(1876).
40. A court of equity will always appoint a trustee when necessary to the administration of the trust, or to prevent failure of a trust, whether the necessity arises from
failure of appointment, for non-acceptance or disqualification of a trustee, or from
other causes. In re V-I-D, Inc., 198 F.2d 392 (7th Cir. 1952) ; Bray v. Old Nat'l Bank
in Evansville, 113 Ind. App. 506, 48 N.E.2d 846 (1943). Apparently any natural person capable of taking and holding legal title to property may take and hold title to
property in trust.
41. McKinney v. Barrett, 107 Ind. App. 301, 20 N.E.2d 690 (1939); American
Bonding Co. v. State, 40 Ind. App. 559, 82 N.E. 548 (1907).
42. Premier Steel Co. v. Yandes, 139 Ind. 307, 38 N.E. 849 (1894).
43. But see McRitchie, Trustees Fees-Then and Now, 93 TRUSTS & ESTATES 300
(1954), which indicates that a trust need not be expensive to set up.
44. See Burgin, Trends in Trust Compensation-A Study of 30 Banks' Approach,
95 TRUSTS & ESTATES 257 (1956). "In 1955, using our common denominator of the
$100,000 trust with income of $4,000 the average annual compensation among the 29
banks for acting as trustee was $481.12 which is the equivalent of about 12.03% of gross
income." Burgin, supra at 258.
According to a recent trust income survey, over 63% of all trusts administered by the
nation's trust institutions produce an annual income of less than $3,000. The figures
for Indiana indicate that 69.7% of all trusts are in the under $3,000 income producing
group, with 52.1% under $1,200. Note, National Survey Shows That Small-Income
Trusts Are in the Majority, 35 TRUST BULL. 2, 8 (Feb. 1956).

NOTES
the severe sanctions incurred in dealing directly with a minor or with a
minor's property through a fiduciary; retain adequate safeguards to protect the minor's property from dissipation; qualify gifts to minors for income, estate and gift tax benefits.4"
The following analysis of the Indiana Uniform Gifts to Minors Act
is intended to point up the extent to which the custodianship device as
enacted achieves these goals.
III. INDIANA UNIFORM GIFTS TO MINORS ACT4"

The Indiana Uniform Gifts to Minors Act enables a parent or other
adult, during his lifetime,47 to make a gift" of a security"' or money to
a person who is a minor5" on the date of the gift by following one of
three prescribed statutory forms. A gift of a security in registered form
is made by registering it in the name of the donor, other adult person, or
a trust company, followed by the words: "as custodian for
(name of minor) under the Indiana Uniform Gifts to Minors Act.""45. An analysis of the tax consequences of gifts to minors-outright, by the appointment of a legal guardian, or in trust-is beyond the scope of this note. For a good
summary see Bowe, Tax Motivated Gifts to Minors, 34 DICTA 20 (Jan. Feb. 1957);
Bronston, State and Federal Taxation-Gifts To and For Minors, PRoc. OF PROBATE AND
TRUST LAW Div., ABA 114 (August 1956).
46. IND. ANN. STAT. §§ 31-801-810 (Burns Supp. 1957).
47. This provision prevents a donor from making an effective gift under the act
by last will and testament.
48. There is no limitation on the size of the gift which may be made under the
act. Only new gifts are permitted, however. Property already owned by a minor may
not become the subject of a gift so as to bring it under the custodian's authority.
49. A liberal definition of the term "security" permits the application of the new
provisions to most categories of intangible personal property, with the important exception of a security of which the donor is the issuer. IND. ANN. STAT. § 31-801(e)
(Burns Supp. 1957).
50. A "minor" is defined as a person who has not attained the age of twenty-one
years. INn. ANN. STAT. § 31-801(k) (Burns Supp. 1957). Under Indiana common
law, a minor attains his majority on the day preceding the twenty-first anniversary of
his birth. Wells v. Wells, 6 Ind. 447 (1855).
51. IN n. ANN. STAT. § 31-802(a) (1) (Burns Supp. 1957). The Uniform Gifts to
Minors Act does not require delivery to the custodian of the registered certificate as a
prerequisite to a completed gift. The act does, however, make it the duty of the donor
to do whatever is in his power to put the subject of the gift in the possession and control of the custodian. Id. § 31-802(c).
The UNIFORM STOcK TRANSFER AcT, enacted in all the states (IND. ANN. STAT. §§
25-701-723 (Burns 1948)) provides that title to a certificate can be transferred only
(1) by delivery of the certificate indorsed either in blank or to a specified person, or
(2) by delivery of the certificate and a separate document containing either a written
assignment or a power of attorney to sell, assign or transfer the certificate. Id. § 25-701.
An attempted transfer of title without delivery of the certificate has the effect merely
of a promise to transfer title. Id. § 25-710. However, it has been held in interpreting
the act that a stock certificate merely certifies to an independently existing fact, and
that title to shares may pass without actual delivery of stock certificates. Commissioner
v. Landers Corp., 210 F.2d 188 (6th Cir. 1954) ; In re Penfield Distilling Co., 131 F.2d
694 (6th Cir. 1942). Furthermore, the Indiana Supreme Court has held that the purpose of the UNIFORM STOcIc TRANSFER AcT was not primarily to determine ownership,
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To make a gift of a security in bearer form, the donor must deliver the
security to the designated custodian52 accompanied by a deed of gift, as
prescribed by the act,5" signed by the donor and the person designated
as custodian. If the subject of the gift is money, it must be paid or delivered to a broker or bank for credit to an account in the name of the
person designated as custodian, 5" "followed, in substance, by the words:
'as custodians"5 for
(name of minor) under the Indiana Uni"56
'form Gifts to Minors Act.'
but to make uniform in the state the method of transferring title where such transfer is
necessary to carry into effect contracts for disposition of stock. Fardy v. Mayerstein,
221 Ind. 339, 47 N.E.2d 315 (1943).
In view of the foregoing, delivery to the custodian of the registered certificate does
not appear to be necessary to complete a stock gift made pursuant to the Indiana Uniform Gifts to Minors Act. By registering the security in the name of the appropriate
individual as custodian for a specifically named minor, a positive and permanent record
of the gift is made on the corporate books, unmistakable evidence of the donor's intent.
52. If the gift is a bearer security the donor cannot designate himself as custodian.
IND. ANN. STAT. § 31-802(a) (2) (Burns Supp. 1957). However, a donor-custodian who
originally made a gift of a registered security may sell it, reinvest the proceeds in
bearer securities, and continue as custodian. The reason for requiring a third person
where bearer securities are involved is to provide positive evidence of delivery to establish the initial effectiveness of the gift.
53. IND. ANN. STAT. § 31-802(a)(2) (Burns Supp. 1957).
Gift under the Indiana Uniform Gifts to Minors Act
I .................... , hereby delivered to .................... as custodian
(name of donor)
(name of custodian)
for .................... under the Indiana Uniform Gifts to Minors Act, the
(name of minor)
following security(ies) : (insert an appropriate description of the security or
securities delivered sufficient to identify it or them).
............................

....

(signature of donor)
.................... hereby acknowledges receipt of the above described se(name of custodian)
curity(ies) as custodian for the above minor under the Indiana Uniform Gifts
to Minors Act.
Dated: ............. ......
(signature of custodian)
54. The donor may designate as original custodian himself, another adult person
or a bank with trust powers.
55. The use of the plural "custodians" in the act should be carefully noted. Section
31-802(b) of the act specifically provides that for any gift made pursuant to the act
only one person may be the custodian. The use of the plural "custodians" is apparently
an error, and should not be used when making a gift of money pursuant to the act.
56. IND. ANN. STAT. § 31-802(a) (3) (Burns Supp. 1957). This section broadens
the Stock Exchange Model Bill by allowing outright gifts of money to the minor for
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By following one of the simple statutory methods prescribed for
making a gift pursuant to the Indiana Uniform Gifts to Minors Act, the
donor has incorporated in his gift all the provisions of the act, and grants
to the custodian and to third parties dealing with a person designated as
custodian all the respective powers, rights and immunities provided therein.5 To qualify under the act, a gift may be made to only one minor
and only one person may be the custodian-neither the designation of
joint-custodians nor a gift to joint-minor donees is authorized., 8 A gift
made under the act is held to be irrevocable and to convey indefeasible
legal title of the securities or money given to the minor donee; however,
the guardian of the person or property of the minor does not have any
control over the custodial property unless he also happens to be custodian
within the provisions of the statute.59
The custodian is given broad powers of management with regard
to the custodial property, including the right to retain securities, to sell
and reinvest the proceeds, and to collect the income." He may use any
or all of the income and/or principal as he deems advisable for the support, maintenance and education of the minor, without a court order, and
without regard either to the parent's legal obligation of support 6 ' or to
any other funds that may be available. 2 A court may, however, on a
investment purposes. It permits a donor to take advantage of the federal gift tax exclusion when market conditions may not seem appropriate for immediate investment
in securities. It simplifies procedure and avoids a double stock transfer tax when a
donor does not already own the securities which he wants to make the subject of the
gift. It enables a donor to make funds available to the custodian with which he may
exercise stock rights or round-out a block of securities to be purchased with income on
hand from accumulated interest, dividends or sale of other securities.
Wisconsin has further broadened the Uniform Act by permitting gifts of insurance
policies to the minor. Wisc. STAT. ANN. § 319.62(d) (Supp. 1957).
57. IND. ANN. STAT. § 31-803(b) (Burns Supp. 1957).
58. IND. ANN. STAT. § 31-803(b) (Burns Supp. 1957). See note 55 sipra.
59. INn. ANN. STAT. § 31-803(a) (Bums Supp. 1957).
60. INn. ANN. STAT. § 31-804(a) (Burns Supp. 1957).
61. In Indiana,'a parent who is financially able to do so is under a legal obligation
to furnish necessary support to a minor child, even though the child may have property
of his own for that purpose. Stant v. Lamberson, 103 Ind. App. 411, 8 N.E.2d 115
(1937). Necessary support is a relative term, its scope depending upon the station in
life of the parent, and it is to be determined in each instance from the particular facts
and circumstances. Corbridge v. Corbridge, 230 Ind. 201, 102 N.E.2d 764 (1952) (dictum) ; Morris v. Morris, 92 Ind. App. 65, 171 N.E. 386 (1930). Necessary support is
usually held to include food, clothing, education, medical care and a suitable residence,
all according to the father's means. Hopkins v. Commissioner, 144 F.2d 683 (6th Cir.
1944); Morris v. Morris, supra; Leach v. Williams, 30 Ind. App. 413, 66 N.E. 172
(1903). See also Hachat v. Hachat, 117 Ind. App. 294, 71 N.E.2d 927 (1947) (college
education is not a necessary); Rowe v. Raper, 23 Ind. App. 27, 54 N.E. 770 (1899)
(funeral expenses for a deceased minor child are a necessary).
62. IND. ANN. STAT. § 31-804(b) (Burns Supp. 1957). In this respect the custodianship differs from a legal guardianship, for a guardian is prohibited from using
the child's property for support payments if the minor's parents are financially able to,
provide such support. IND. ANN. STAT. § 8-133 (Burns 1953).
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proper petition,6 3 order the custodian to expend funds when such expenditures are necessary for the support, maintenance or education of the
minor.64 The custodian must pay over unexpended custodial funds to
the minor when he reaches twenty-one. In the event the minor dies before reaching twenty-one, the funds are delivered or paid to his estate.65
The custodian is not subject to state laws restricting investments by
fiduciaries, 6 but may invest and reinvest the custodial property as would
a "prudent man" of discretion and intelligence who is seeking a reasonable income and the preservation of his capital.6"
Prior to the enactment in 1953 of the guardianship sections of the
Probate Code which restrict a guardian's investment of his ward's estate
to certain statutory "legals," 6 and to the 1945 trust investment sections, 69
both a guardian and a trustee were held to the "prudent man" investment
rule. Thus there is a backlog of analogous Indiana case law which will
be applicable to the rights and obligations of a custodian in investing the
custodial property.
Under the "prudent investor" rule as established by the Indiana
cases, a fiduciary, to escape liability for subsequent depreciation in value,
must exercise in his management and investment of the trust estate the
care, skill, prudence and diligence of an ordinarily prudent businessman
engaged in similar business affairs, with regard to the probableincome as
well as the probable safety of the capital invested."0 The question of
whether due care and sound discretion was exercised in investing funds
is determined with reference to the situation at the time the investment
was made and not in the light of subsequent events which could not have
The terms of the trust instrument determine under what conditions a trustee is
entitled to expend income from the trust fund for the support, maintenance and education of the minor beneficiary. It is a recognized rule, however, that a trustee is forbidden withdrawals from the property of a minor for his support as long as his parents
are able to support him, in the absence of a contrary provision in the trust instrument.
See Helfrich's Estate v. Commissioner, 143 F.2d 43 (7th Cir. 1944).
63. Petition of a parent or guardian of the minor, or of the minor if he is fourteen
years of age.
64. IND. ANN. STAT. § 31-804(c) (Burns Supp. 1957).
65. IND. ANN. STAT. § 31-804(d) (Burns Supp. 1957).
66. In Indiana, as noted, fiduciaries are restricted in investment opportunities to a
statutory "legal list." See notes 30-32, 35, 36 szpra and accompanying text.
67. IND. ANN. STAT. § 31-804(e) (Burns Supp. 1957).
68. IND. ANN. STAT. § 8-134 (Burns 1953).
69. IND. ANN. STAT. § 35-501-504 (Burns Supp. 1957).
70. In re Eigenmann's Guardianship, 214 Ind. 92, 14 N.E.2d 585 (1938) ; Slauter
v. Favorite, 107 Ind. 291, 4 N.E. 880 (1886) ; Robison v. Elston Bank & Trust Co., 113
Ind. App. 633, 48 N.E.2d 181 (1943).
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been reasonably foreseen. 7' Stocks and bonds of private corporations"
and first mortgages"3 have been held by the courts to be a proper subject
for investment. On the other hand, second mortgages, 4 investments in
realty,75 and unsecured loans" are generally considered an improper subject for investment by a prudent man. It is clear that any investment
authorized by the liberal Indiana statutory "legal list" would presumptively be considered a prudent investment, as would an investment made
following authorization of the same by a court order.
Certain administrative powers with regard to the custodial property
are also given to the custodian. These include the right to vote stocks,
consent to reorganizations, consolidations, mergers, dissolutions or liquidations and consent to the sale, lease, pledge or mortgage of any property
by the corporation.
The act provides that "a custodian has and holds
as powers in trust, with regard to the custodial property, in addition to
the rights and powers provided in this act, all the rights and powers
which a guardian has with respect to property not held as custodial prop71. Gavin v. Miller, 222 Ind. 459, 54 N.F.2d 277 (1944) ; Robison v. Elston Bank
& Trust Co., supra note 70; Sellers v. Milford, 101 Ind. App. 590, 198 N.E. 456 (1935).
72. Early Indiana cases uniformly held that investments in stocks (preferred or
common) and bonds of private corporations which were made without securing prior
approval by a court were imprudent per se, and fiduciaries so investing were held
liable for subsequent depreciation in value. See Indiana Trust Co. v. Griffith, 176 Ind.
643, 95 N.E. 573 (1911) ; Gilbert v. Welsch, 75 Ind. 557 (1881) ; Tucker v. State, 72
Ind. 242 (1880) ; Sellers v. Milford, supra note 71. Later cases adopted a more liberal
view, authorizing privately-issued stocks and bonds as a proper subject for investment.
See In re Eigenmann's Guardianship, supra note 70 (investment in preferred stock of
a private realty company) ; Fletcher Trust Co. v. Hines, 211 Ind. 111, 4 N.E.2d 562
(1936) (investment in foreign and private bonds). But see Robison v. Elston Bank
& Trust Co., supra note 70 (improper for a corporate trustee to acquire its own shares
of stock as an investment.)
73. In re McCurdy's Guardianship, 217 Ind. 574, 29 N.E.2d 199 (1940)
(first
mortgage with 50% cushion of appraised value).
74. Shuey v. Latta, 90 Ind. 136 (1883) (second mortgage held not to be a proper
investment for trustee to make where trustee himself held the prior mortgage). But
see Slauter v. Favorite, 107 Ind. 291, 4 N.E. 880 (1886). A guardian, without making
a proper check of the records, relied on borrower's false representation that his land
was unencumbered and secured a second mortgage instead of a first mortgage as intended. The guardian was not held imprudent nor liable to his ward for the subsequent loss. However, the guardian had also failed to secure joinder of the borrower's
wife on the mortgage and the court, deciding this was imprudent, held the guardian
liable for one-third of the value of the land.
75. Robison v. Elston Bank & Trust Co., 113 Ind. App. 633, 48 N.E.2d 181 (1943)
(dictum).
76. Line v. Lawder, 122 Ind. 548, 23 N.E. 758 (1890). But see Farmers Loan &
Trust Co. of Tipton v. Birden, 104 Ind. App. 133, 10 N.E.2d 412 (1937). A guardian
who loaned $2,000 of his ward's estate taking an unsecured note of the borrower as
security was not held liable for a resulting loss since there was no charge of bad faith
and reputable bankers were making similar loans to the borrower.

77.

IN . ANN. STAT.

§ 31-804(b) (Burns Supp. 1957).
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erty."7 The custodian is required to segregate all custodial funds from
his own property and is under a duty to maintain records subject to inspection at reasonable intervals by a parent, legal representative of the
minor, or the minor himself if he is fourteen years of age."9
The custodian is entitled to reimbursement from the custodial property for expenses incurred in the performance of his duties."0 He may
also receive reasonable compensation for his services (unless he is a
donor) or he may serve without compensation.8 The custodian is not
required to furnish a bond initially,8 2 but may subsequently be required
to do so by court order.83 A custodian not compensated for his services
is liable for losses to the custodial property only if he is guilty of bad
78. (Emphasis added.) IND. ANN. STAT. § 31-804(i) (Burns Supp. 1957).
A power in trust is a distinct legal concept which is recognized in a number of
jurisdictions. See N.Y. REAL PROP. LAW §§ 137, 138; Chrystal Pier Co. v. Schneider,
40 Cal. App. 479, 180 Pac. 948 (1919) ; it re Babbage's Estate, 106 N.Y.S.2d 332 (Surr.
Ct. 1951). A power in trust is granted when a donor vests title to property in a minor
and gives an adult power to administer the property for the minor's benefit. It is distinguishable from a trust in that legal title is not vested in the trustee but in the minorbeneficiary. 3 POMEROY, EQUITY JURISPRUDENCE § 1002 (5th ed. 1941). It is distinguishable from a guardianship in that the "administrator" of the property is designated
by the donor without requiring legal appointment by a court. In re Babbage's Estate,
supra. The donee of the power is usually considered to be subject to the same rights
and duties as a general guardian, and is under judicial supervision. In re Babbage's
Estate, supra; It re Cahill's Will, 160 Misc. 607, 290 N.Y.Supp. 279 (1936). But see
Merrill v. Lynch, 173 Misc. 39, 13 N.Y.S.2d 514 (1939) (dictum) (donee subject to
duties and obligations of a trustee).
In the Commissioners' comment to this section of the UNIFORM GIFTS TO MINORS
AcT, the inclusion of "and holds as powers in trust" was inserted as an optional clause
for use in those states where statutes or decisions give recognition to powers in trust,
in order "to define the legal status of the custodian in the light of existing law."
HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORMA STATE LAWS

264 (1956). Since the concept has not been recognized by the Indiana courts, there is
some perplexity as to how its inclusion aids in defining the legal status of a custodian.
Because the rights and duties of the donee of a power in trust are comparable to
the obligations of a general guardian, concerning which there is an extensive body of
Indiana case law available, it is not anticipated that the courts will find it necessary
to look to the law of other jurisdictions in re powers in trust in order to define and
develop the legal status of a custodian in Indiana.
79. IND. ANN. STAT. § 31-804(g) (h) (Burns Supp. 1957). The requirements of
segregation and maintenance of records are applicable to both a guardian and a trustee.
80. IND. ANN. STAT. § 31-805(a) (Burns Supp. 1957).
81. InD. ANN. STAT. § 31-805(b) (c) (Burns Supp. 1957). Quaere as to how compensation of the custodian is to be determined? Probably the amount and method of
securing compensation will be controlled by the applicable guardianship statute, which
provides that a guardian is entitled to reasonable compensation for services rendered,
the amount to be fixed by the court at any regular accounting period or on petition of
the guardian. IND. ANN. STAT. § 8-145 (Burns 1953).
82. IND. ANN. STAT. § 31-805(d) (Burns Supp. 1957).
83. IND. ANN. STAT. § 31-807(e) (f) (Burns Supp. 1957). A donor or his legal
representative, an adult member of the minor's family, a guardian of the minor, or the
minor if he has attained the age of fourteen may petition the court that for cause
shown the custodian be removed and a successor designated, or, in the alternative, that
the custodian be required to give bond for the performance of his duties. The court
may then grant such relief as it finds to be in the best interests of the minor.
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faith, intentional wrong-doing or gross negligence, or failure to invest
the property in accordance with the required standard of prudence.84 No
mention is made of the custodian's liability for losses in the event he is
being compensated. 85
Third persons dealing with the custodian receive considerable immunity under the act, and need not obtain the documents normally required
in connection with a trust or guardianship. An issuer, transfer agent,
bank, broker or other person dealing with any person purporting to act
as donor or custodian is relieved from the responsibility: (1) of determining whether the purported custodian has been duly designated; (2) of
determining whether any purchase, sale or transfer to or by any person
as custodian is in accordance with or authorized by the act; (3) of inquiring into the validity under the act of any instrument or instructions
executed or given by a person purporting to act as donor or custodian;
or (4) of seeing to the application by any person purporting to act as
custodian of any money or other property paid or delivered to him.8"
Under common law principles, if a third person transferee has actual
or constructive notice that stock is held in trust or under a guardianship,
it becomes his duty to use reasonable diligence to ascertain whether the
fiduciary has authority to transfer the stock; and such transferee will
be liable to the beneficiary or successor fiduciary if, without sufficient
inquiry, he participates in a transfer in violation of the terms of the
trust or guardianship.87 The beneficial owner of the shares has his elec84. IND. ANN. STAT. § 31-805(e) (Burns Supp. 1957). This provision of the act
by which the degree of ability required is directly affected by the compensation of the
custodian, is a departure from the accepted rule pertaining to trustees and guardians.
"The amount of ability and attention required of the trustee does not depend on whether
he is paid for his work, or upon the amount of compensation." 3 BOGERT, TRUSTS AND
TRUSTEES § 541 (1946) and cases cited n. 21. See also IND. ANN. STAT. § 8-128 (Burns
1953) (law of trusts to apply in determining the duties of a guardian).
85. By analogy to the law applicable to trustees and guardians, the custodian, if
compensated, will probably be liable for losses to the custodial property resulting merely
from ordinary negligence. See Daniels v. Indiana Trust Co., 49 N.E.2d 366 (Ind. App.
1943) ; Prine v. Whitten, 87 Ind. App. 407, 158 N.E. 826 (1927).
86. IND. ANN. STAT. § 31-806 (Burns Supp. 1957). For a discussion of the possible reluctance of transfer agents to rely on this provision of the act see Tenney, Gifts
to Children, 2 TEE PRAc. LAw. 19, 26, 34-36 (Nov. 1956).
87. 12 FLETCHER, CYCLOPEDIA CORPORATIONS § 5546 (perm. ed. rev. 1957). See
Citizens Street Railway Co. v. Robbins, 128 Ind. 449, 26 N.E. 116 (1891). A fiduciary
had secured a court order to sell stock at a private sale. The sale, however, was not
made in compliance with the order and was thus void. The corporation, with notice of
the court order but without inquiry into the validity of the sale in compliance therewith,
cancelled the certificates of stock and issued a new certificate to the purchaser. The
corporation was held liable for the resulting loss to the estate. See also Weyer v. The
Second Nat'l Bank of Franklin, 57 Ind. 198 (1877).
There has been little litigation in this field for the past thirty years. Christy attributes this to three factors: (1) The practice of transferring stock and the requirements for transfer have become standardized and are better understood; (2) The
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tion to sue the transferee 8 in equity for a transfer of the stock89 or at
law for damages by reason of conversion." ° There is also authority to
the effect that a stockholder whose stock has been transferred on an unauthorized assignment may maintain an action of mandamus to compel
the corporation to recognize him as a stockholder. 1
There are two fundamental types of responsibility of the transferee
at common law and it is necessary to recognize this distinction in order
to determine the effectiveness of the statutory relief.9 2 The transferee
first has the responsibility for an unauthorized and void transfer;9"
secondly, the transferee has the responsibility for a transfer by a fiduciary in breach of trust or excess of his authority.94 The latter transfer
is voidable by the beneficiary or by a successor fiduciary.
As a result of this harsh duty of inquiry imposed on third person
transferees when dealing with fiduciaries, elaborate documentory proof
of their authority to act is normally required.9" There is little criticism
of the requirement, imposed by a transferee to protect himself against
a void transfer, that the fiduciary give evidence of his valid appointment.
The excessive burden of documentation arises when the transferee requires conclusive proof that the transfer or transaction is properly within
the scope of the fiduciary's authority. The effect of the inquiry rule is
to seriously obstruct and delay the administration of trusts and guardianships and to increase the expenses of administration.9"
With respect to transfers of stock by a fiduciary, there have been
some statutory attempts to relieve the transferee from the harsh duty
clarification by stock exchanges, brokers and transfer agents of the effect of the signature guaranty; and (3) The widespread practice of holding fiduciary stock in the name
of a nominee. See Christy, Responsibilities in the Transfer of Stock, 53 MICH L. REV.
701, 703 (1955).
88. 12 FLETCHER, CYCLOPEDIA CORPORATIONS § 5551 (perm. ed. rev. 1957) (corporation) ; Id. § 5553 (transfer agent) ; Id. § 5558 (broker).
89. Vernon, G. & R.R. Co. v. Washington Civil Tp., 48 Ind. App. 309, 95 N.E.
599 (1911). CHRISTY & MCLEAN, THE TRANSFER OF STOCK §§ 244, 258 (2d ed. 1940).
90. See note 89 supra.
91. See Citizens Nat'l Bank v. State, 179 Ind. 621, 101 N.E. 620 (1913).
92. See Christy, Responsibilities in the Transfer of Stock, 53 MICH. L. REv. 701,
704-05 (1955).
93. This includes a transfer on a forged instrument, or a transfer by a fiduciary
who has not been legally appointed or who has been removed. See CHRISTY & MCLEAN,
THE TRANSFER OF STOCK § 243 (2d ed. 1940) and cases cited. See also Citizens Nat'l
Bank v. State, 179 Ind. 621, 101 N.E. 620 (1913) (forged power of attorney).
94. See CHRISTY & MCLEAN, op. cit. supra note 93, § 256 and cases cited. See also
Weyer v. The Second Nat'l Bank of Franklin, 57 Ind. 198 (1877).
95. See CHRISTY & MCLEAN, op. cit. supra note 93, §§ 200, 210.
96. See CHRISTY & MCLEAN, op. cit. supra note 93, § 2.
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of inquiry developed at common law." Section 3 of the Indiana Uniform Fiduciaries Act9 s provides, in substance, that a transfer agent in
transferring stock registered in the name of a fiduciary or nominee of the
fiduciary is not bound to inquire whether the fiduciary is committing a
breach of trust and is not liable for registering such transfer unless he
has actual knowledge that a breach of trust is being committed or knowledge of such facts that participation in the transfer amounts to bad faith.
The provision expressly relieves the transferee of the duty to inquire as
to the nature of a transfer by a fiduciary, but not of the duty to satisfy
himself' that'the fiduciary is the proper person to assign the stock.99 The
major weakness of the act is that it does not include the'situation where
stock is registered in the name of the person for whom the fiduciary is
acting.'1

Under the Indiana Uniform Gifts to Minors Act, as noted, an issuer, transfer agent, bank, broker or other person dealing with any person purporting to act as custodian is relieved from the duty of inquiry
both as to whether the custodian is authorized to act as such, and whether
A quaere might be raised
he is committing a breach of his authority.'
far
in providing that third
as to whether the exoneration clause goes too
parties assume no responsibility for dealing with a person purporting to
be the custodian. There should perhaps be a provision that the transfer
97. The Commissioners on Uniform State Laws have recently completed an UNIFORM ACT FOR THE SIMPLIFICATION OF SECURITY TRANSFERS which is directly aimed at

eliminating the present excessive burden of documentation required for the transfer of
stock by fiduciaries. See HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS 285-91 (1956). Under this act an issuer or transfer agent is

protected in transferring securities registered in the name of a trustee if he makes sure
that the trustee's signature is genuine, has received no notification from an adverse claimant, and the tax laws have been complied with. The Uniform Act is based on a Model
Fiduciaries Transfer Act which was drafted by Francis T. Christy and has been adopted
by Illinois, Delaware, and Connecticut. See Conard, Simplification of Security Transfers by Fiduciaries,98 TRUSTS & ESTATES 861 (1957).
The UNIFORM COMMERCIAL CODE in Article 8, Investment Securities, attempts to
deal systematically with stock transfers and the duties and liabilities of transferees
arising therefrom. See Christy, Responsibilities ii the Transfer of Stock, 53 MICH. L.
REv. 701, 711-18 (1955) ; Note, Duties and Liabilities of the Stock Transfer Agent Under
the Uniform Commercial Code, 103 U. PA. L. Rxv. 209 (1954).
98. IND. ANN. STAT. § 31-103 (Burns 1949).
99. Transferees have generally refused to rely on the UNIFORM FIDUCIARIES ACT
and have continued to insist on burdensome documentation. See Mudge, The Simplification of Corporate Fiduciary Transfers, 35 TRUST BuLL. 20 (Feb. 1956). See also
Daily v. Universal Oil Products Co., 76 F. Supp. 349 (N.D. Ill. 1947) ; First Natl Bank
v. Pittsburgh, F.W. & C. Ry. Co., 31 F. Supp. 381 (E.D. Pa. 1939); Harris v. General
Motors Corp., 263 App. Div. 261, 32 N.Y.S.2d 556 (4th Dep't 1942), aff'd, 288 N.Y.
691, 43 N.E.2d 84 (1952).
100. Apparently this limitation was utilized to avoid interference with the waiver
provisions of inheritance tax statutes. See Christy, Responsibilities in the Transfer of
Stock, 53 MICH. L. REv. 701, 706 (1955).
101. See note 86 supra.
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agent will be liable if he has actual knowledge of the lack of authority
of the custodian.' 2 Without this provision, the statute on its face apparently relieves the transfer agent of liability, actual knowledge notwithstanding.'
Third party transferees, however, will probably be held
liable for conscious participation in breach by the custodian by application of the Uniform Fiduciaries Act and the law of trusts.
Provision is made in the Indiana Uniform Gifts to Minors Act for
the designation of a successor custodian who has all the rights, powers,
duties and immunities of the original custodian.'
A custodian other
than the donor may resign by executing an instrument of resignation
designating a successor custodian and delivering the instrument with the
custodial property to his successor. 5 In the alternative, a custodian,
whether or not the donor, may petition the court for permission to resign and have a successor appointed.'
If a person designated as custodian is not eligible, renounces, or dies before the minor becomes twentyone, the guardian of the minor becomes successor custodian. 7 If the
minor has no guardian, the court will designate a successor upon petition
by the donor or his legal representative, the custodian's legal representative, an adult member of the minor's family, or the minor if he is fourteen years of age. 8
The custodian is not required to account to the minor or to any
other person unless ordered to do so by a court acting upon a petition by
the minor if he is fourteen years of age, the minor's legal representative,
an adult member of the minor's family, or a donor or his legal representative. 9 There is no provision in the Indiana act restricting the time
within which an accounting may be required after the minor attains
twenty-one. Presumably, a reasonable time doctrine will be invoked by
the courts. The custodian, however, should not have to keep records
indefinitely against the possibility that he will have to account at some
102. The New York statute so provides. N.Y. PERS. PROP. LAW § 266(2) (e)
(Supp. 1957).
103. This was not the intent of the sponsors of the original Model Bill. "If the
broker handles a transaction under these statutes with knowledge that the donor has
not complied with the statute or that the custodian is exceeding his powers or that securities or cash already owned by the minor are the subject of the gift, he may be taking himself out of the protection of the statute and subjecting himself to possible liability." ASSOCIATION OF STOCK EXCHANGE FIRMS, GIFTS OF SECURITIES OR MONEY TO
MINOR CHILDREN 9 (Oct. 1957).

104. IND. ANN. STAT. § 31-807(a) (Burns Supp. 1957). Only an adult member
of the minor's family, a guardian of the minor or a trust company is eligible to become
successor custodian. Ibid.
105.
106.
107.
108.
109.

IND.
IND.
IND.
IND.
IND.

ANN.
ANN.
ANN.
ANN.
ANN.

STAT.
STAT.
STAT.
STAT.
STAT.

§
§
§
§
§

31-807(b) (Burns Supp. 1957).
31-807(c) (Burns Supp. 1957).
31-807(d) (Burns Supp. 1957).
31-807(d) (Burns Supp. 1957).
31-808 (Burns Supp. 1957).

NOTES
remote date in the future."'

Some specific time limit should be set from

the date of the minor's majority within which interested parties may
petition the court for an accounting."'

IV.

TAX CONSEQUENCES

One of the main incentives for making gifts to or for minors is the
desire on the part of the donor to secure tax benefits-both immediate
and future. In addition to income tax benefits presented when an incomeproducing gift is transferred from a high-bracket donor to a (presumably) lower-bracket donee, there is the possibility of favorable estate and
gift tax consequences. The annual gift tax exclusion is lost if not used
each year. The sooner one takes advantage of the exclusion, the greater
the total amount which can be transferred without imposition of a gift
tax. When this amount is multiplied by the number of children or
grandchildren available as donees, it is apparent how important gifts
made to or for minors may be in family estate planning.
Gift Tax. The federal gift tax laws provide that in addition to a
lifetime exemption of $30,000 granted to citizens or residents of the
United States," 2 a donor may give each year to as many individual
donees as he may select, property to the value of $3,000, free of a gift tax
and without the requirement of filing a gift tax return.".3 The amount
of authorized exclusion may become $6,000 in the case of a gift by a
husband or wife whose-spouse consents."" To the extent that the gift is

Al0. The Indiana Uniform Gifts to Minors Act provides "that the court may permit
a custodian to account. IND. ANN. STAT. § 31-809(b) (Bums Supp. 1957). Thus,
until clarification as to the time limit within which a custodian might be required to
account, it may be expedient for a custodian to petition the court for permissive accounting at the time the minor attains twenty-one and unexpended custodial funds are delivered to him.
Upon the filing by a guardian of a final accounting satisfactory to the court, the
court enters an order of discharge which releases the guardian from all duties of his
office, and operates as a bar to any suit against him unless such suit is commenced
within two years from the date of discharge. IND. ANN. STAT. § 8-149 (Burns 1953).
Since the Uniform Act specifically analogizes the rights and powers of a custodian to
those of a guardian, it is not unlikely that the Indiana courts would adopt a two-year
period as a reasonable time within which a petition to require accounting by a custodian
would be allowed. A permissive accounting by the custodian at the time of termination
of his duties would further strengthen the argument for a two-year limitation.
111. A provision to this effect has been inserted in some state statutes, providing
that no petition for accounting may be filed later than a certain number of years after
the minor attains the age of twenty-one years or dies before attaining twenty-one. See
e.g., CAL. CIV. CODE § 1161 (Supp. 1955) (two years) ; Onio REv. CODE ANN. § 1339.26
(Page Supp. 1957) (one year).
112. INT. REV. CODE OF 1954, § 2521. A husband or wife whose spouse consents is
entitled to a $60,000 lifetime exemption. Id. § 2513.
113. INT. REV. CODE OF 1954, § 2503(b).
114. INT. REV. CODE OF 1954, § 2513.
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one of a future interest in property, however, there is no exclusion and
115
a return must be filed.
Prior to 1954 there was uncertainty as to whether a gift to a minor
could qualify as a present interest for the annual gift tax exclusion. 1 6 To
qualify a gift as one of a present interest, the donee must have an immediate right to the use, possession and enjoyment of the donated property.
If there is any postponement of such enjoyment, the gift is one of a
future interest, and no exclusion is available. 1
In view of the legal and
natural disabilities of infancy, it was questionable whether it was ever
possible for a minor to have immediate and substantial enjoyment of donated property before attaining majority." 8 From the federal tax standpoint this uncertainty was somewhat resolved by a 1954 ruling of the
Commissioner of Internal Revenue (Revenue Ruling 54-400) and by the
inclusion of section 2503 (c) in the Internal Revenue Code of 1954.
Revenue Ruling 54-400"1' held that an unqualified and unrestricted
gift to a minor with or without the appointment of a legal guardian is
a gift of a present interest. It is only where delivery of the property to
the guardian is accomplished by limitations upon the present use and
enjoyment that the question of a future interest arises. Section 2503 (c)
of the 1954 Code provides that gifts to minors will not be considered
future interests if the income and property could be spent by or for the
child prior to his attaining age twenty-one, and will, to the extent not
spent, pass to the child on his attaining age twenty-one or to his estate
if he dies while in minority. The enactment of this section of the Code
in addition to the Commissioner's ruling sanctioned, for federal tax
purposes, gifts to minors qualifying for the $3,000 (or $6,000) annual
exclusion.
INT. REV. CODE OF 1954, § 2503(b).
116. See, generally, articles cited note 9 supra.
117. "The sole statutory distinction between present and future interests lies in the
question of whether there is postponement of enjoyment of specific rights, powers, or
privileges which would be forthwith existent if the interest were present." Commissioner v. Glos, 123 F.2d 548, 550 (7th Cir. 1942).
118. See Commissioner v. Disston, 325 U.S. 442 (1945) ; Fondren v. Commissioner,
324 U.S. 18 (1945) ; Stifel v. Commissioner, 197 F.2d 107 (2d Cir. 1952), acq., Rev. Rul.
54-91, 1954-1 Cum. BULL. 207; Commissioner v. Gardner, 127 F.2d 929 (7th Cir. 1942).
But see Kieckhefer v. Commissioner, 189 F.2d 118 (7th Cir. 1951) ; John E. Daniels,
P-H 1951 T.C. Mem. Dec. ff 51,044 n. 1: "We reject as untenable the suggestion advanced, but not developed, by respondent that even if there were no trusts, the fact of
minority and consequent legal disability of the donees resulted in the postponement of
enjoyment which characterizes future interests. If that view were carried to its logical
conclusion, all gifts to minors would be subject to the same contention. Yet, it is clear
that a minor, through his guardian, may obtain immediate enjoyment of an outright gift."

115.

119.

1954-2 Cum. BULL. 319.

NOTES
Section 4 of the Uniform Gifts to Minors Act was drafted to comply with the language of section 2503 (c) of the 1954 Code and qualify
This was acgifts made under the act for the annual exclusion.'
complished.
In a Special Ruling dated January 6, 1956,12 the Internal Revenue
Service held that a transfer of securities to a minor pursuant to the
Colorado Model Gift of Securities to Minors Act constituted a completed gift for federal gift tax purposes on the date the shares were
registered in the name of the donor as custodian, and that such gifts
come within the purview of section 2503 (c) of the 1954 Code and,
therefore, qualify for the annual gift tax exclusion. This position was
repeated in a later, formal ruling'22 by the Commissioner, and it appears
for a transfer made
that the annual gift tax exclusion will be secured
23
pursuant to the Indiana custodianship statute.'
The possibility that the Commissioner could or would assert a gift
tax liability against the donor or custodian at a date subsequent to the
initial transfer seems extremely remote. It has been suggested, however,
that a parent-custodian (or any custodian owing a legal duty of support
to a minor) might be required to pay a gift tax upon termination of the
custodianship under section 2514 of the 1954 Internal Revenue Code.'
This section includes as a taxable gift the exercise or release of a general
power of appointment. A general power of appointment is defined"as '"a
power which is exercisable in favor of the individual possessing the
power." 25' Since under the Indiana Uniform Gifts to Minors Act a
custodian has unrestricted power to apply the income and/or principal
of the gift to satisfy his own legal duty of support, he would seem to
have a power exercisable in favor of himself. 6 The termination of this
power, it is argued, either by the death of the minor or on his reaching
twenty-one years of age, would operate as a release of the general power
to appoint, amounting to a gift by the custodian to the child and requiring payment of a gift tax at that time.
120. See IND. ANN. STAT. § 31-804(b) (d)(Burns Supp. 1957).
121. 2 CCH FED. EsT. & GIFT TAx REP. ff 8066 (1956).
122. Rev. Rul. 56-86, 1956-1 Cum. BULL. 449.
123. The Internal Revenue Service has indicated that since the provisions of the
Uniform Gifts to Minors Act are substantially the same as the Colorado Model Act, the
ruling on the Model Act would be applicable. See Office Memorandum dated October
23, 1956, from Arthur Littleton, Assistant Commissioner, reprinted in Note, Latest Tax
News on the Uniform Gift to Minors Act, 41 MAss. LAw Q. 17, 18-19 (Dec. 1956).
124. See Tenney, Tax Considerations in Gifts to Minors Made under the New
State Custodian Laws, 5 J. TAXATI N 348, 349 (1956) ; Note, Recent Legislation to Facilitate Gifts of Securities to Minors, 69 HARv. L. REv. 1476, 1482-83 (1956).
125. INT.

REv. CODE OF

1954,

§

2514(c).

126. See U.S. Treas. Reg. 108, § 86.2(b) (3) (i) (1943), as amended, T.D. 6077,
1954-2 Cum.BULL. 308.
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Substantial tax disadvantage might occur if a gift tax were imposed
at the termination of the custodianship. Only one $3,000/$6,000 exclusion
would be available; and if several transfers had been made by the donor
over a period of years, the aggregate fund might well be in excess of the
$3,000/$6,000 exclusion which presumably prompted each individual
gift. In addition, any undistributed income earned by investment of the
custodial funds would be included in the value of the gift. When a
non-parent donor designates a parent as custodian, the transaction might
be subject to a double gift tax: on the donor at the time of the gift, if in
excess of $3,000; on the parent-custodian, under section 2514, at the time
of termination.
Two possible preventative devices are available to a donor with misgivings about the future gift tax implications of a transfer to children
under the Uniform Act. The donor might appoint someone other than
himself as custodian.127 Or the donor might file returns each year in
which a gift is made, irrespective of the size of such gift, in order to reveal the relationship between donor-custodian and minor donee and to
start the statute of limitations running.128
Estate Tax. Each of the three persons involved in gift transfers
made pursuant to the Indiana Uniform Gifts to Minors Act-donor,
custodian and minor donee-is subject to a possible federal estate tax.
A recent revenue ruling by the Commissioner has clarified one aspect of
the problem, but other possible adverse consequences remain for further
clarification.
If the minor-donee dies before reaching the age of twenty-one, the
custodial property is paid over to the minor's estate 2 and will be taxed
in the same manner as other assets in his estate.'
If the minor donee
attains age twenty-one, there would appear to be little liklihood for estate
tax claims against either donor or custodian, with the exception of the
"contemplation of death" consequences.'
However, all gifts are subject to this infirmity.
127. If the parent-custodian is the minor's mother it is doubtful whether her
power of appointment comes under section 2514 of the 1954 Code when the father has
been satisfactorily discharging his obligation. Cf. Franklin Miller Handly, 30 B.T.A.

1271 (1934) ; Note, 22 IOWA L. Rav. 390, 405 n. 88 (1937).
128.

Tenney, supra note 124, at 349.

129.
130.

IND. ANN. STAT. § 31-804(d) (Burns
INT. REV. CODE OF 1954, § 2033.

Supp. 1957).

131. If a donor dies within three years of making a gift, the transfer is presumed
to have been made in contemplation of death, and unless it can be shown the gift was
prompted by reasons other than those of death, it will be includible in the decedentdonor's estate for tax purposes. The burden of proof is on the decedent's representatives. INT. REV. CODE OF 1954, § 2035.

NOTES
The Commissioner has recently ruled that where the donor is also
custodian and dies while acting in this capacity and before the minor
attains the age of twenty-one, the value of the property transferred by
such donor to himself as custodian for the minor is includible in the
donor's gross estate for federal estate tax purposes." 2 The donor will be
taxable whether or not he is under a legal obligation to support the minor.
The Commissioner proceeded under section 2038(a) (1) of the
Internal Revenue Code of 1954 which applies to a "trust or otherwise"
where the donor "retains a power to alter, amend, revoke, or terminate"
enjoyment of an interest transferred. 3 It is clear that where a donor
transfers property to himself as trustee and reserves the right to pay
the income and principal to a designated beneficiary or to withhold enjoyment of the property from the beneficiary until he attains a certain
age, the value of the transferred property is includible in the decedenttrustee's gross estate under section 2038(a) (1) of the Code as a transfer
in respect of which he retained a power to alter, amend, revoke, or terminate. 4 The result is the same, held the Commissioner, where a donor
transfers property to himself under the custodianship act and retains substantially the same powers. However, if the donor were to designate his
wife as custodian, the property may not be includible in the estate of
either spouse even if she consented to the gift in order to take advantage
of the gift-splitting provision of section 2513. "
Estate tax consequences may arise for the donor even though he
designates someone else as custodian if the donor owes a duty of support
to the minor donee and dies before the minor reaches twenty-one, the
argument being that the donor had reserved to himself the right to income or principal from his gift used by the custodian to defray the legal
132. Rev. Rul. 57-366, 1957 INT. REv. BUIL. No. 32, at 20. Any gift tax paid at
the time of the gift would be credited against an estate tax subsequently imposed. INT.
REv. CODE OF 1954, § 2012.
133. In arriving at this result the Commissioner might have proceeded under Section 2036(a) (2) of the 1954 Code on the theory that the donor retained the right to
designate who should enjoy the property. See Cyrus C. Yawkey, 12 T.C. 1164 (1949).
Or in the event the donor acting as custodian also has a legal duty of support, the
Commissioner might have proceeded under section 2036(a) (1) of the 1954 Code, holding that through his ability to direct support payments from the custodial account, the
father could satisfy his personal obligation of support. This power is considered comparable to retaining "possession or enjoyment of, or the right to the income from" the
property under section 2036 (a) (1). Cf. Helvering v. Mercantile-Commerce Bank &
Trust Co., 111 F.2d 224 (8th Cir. 1940).
See also discussion and cases collected in Schneider, The Intervivos Trust for a
Minor-Its Estate Tax Aspect, 28 TAxEs 825 (1950).
134. Lober v. United States, 346 U.S. 335 (1953); Commissioner v. Estate of
Harry Holmes, 326 U.S. 480 (1946), Ct. D. 1661, 1946-1 Cum. BULL. 266.
135. See Note, Recent Legislation to Facilitate Gifts of Securities to Minrors, 69
HARv. L. REv. 1476, 1484 (1956). See also Rev. Rul. 54-246, 1954-1 Cum. BULL. 179.
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obligation of the donor."' The mere possibility that the property might
be utilized for the donor's advantage would not seem sufficient, however,
to characterize him as having reserved any rights in the property; and
it appears unlikely that the gift would be includible in the decedentdonor's estate.137 There is no basis on which an estate tax could be
asserted against the donor if he is neither the custodian nor a person
under a legal obligation to support the minor." 8
A nondonor custodian who owes a legal obligation of support to the
minor and dies during the child's minority may be subject to estate tax
claims on the theory that the custodian by having the power to use income and principal of the donated property to satisfy his own legal obligation of support, has a power to appoint the property to himself." 9
There would appear little liklihood that such a tax would be sustained,
however. 4 ' A custodian who is neither the donor nor a person under a
legal obligation to support the minor will not be subject to estate tax
liability solely from his status as custodian.
Although the possibility of adverse estate tax consequences must
be considered in determining whether to make use of the custodianship
device, the $60,000 estate exemption which is available'' will make such
a consideration unimportant to the donor-custodian of moderate means.
Income Tax. The Internal Revenue Service has ruled (Revenue
Ruling 56-484)... that regardless of the relationship of the donor or of
the custodian to the minor donee, income derived from a custodial gift
which is used in the discharge or satisfaction, in whole or in part, of a
legal obligation of any person to support or maintain a minor is, to the
extent so used, taxable to such person under section 61 of the Internal
Revenue Code of 1954.143 The amount of such income includible in the
136. INT. REV. CODE OF 1954, § 2036(a) (1). But see Commissioner v. Douglass'
Estate, 2 T.C. 487 (1943), aff'd, 143 F.2d 961 (3rd Cir. 1944).
137. See MacNeill, Stock Gifts to Minors Act-Ten Months Later, 36 TRUST BULL.
10, 12 (Sept. 1956) ; Widmark, Security Gifts to Minwrs, 95 TRUSTS & ESTATES 698, 700
(1956) ; Note, 69 HARv. L. REV. supra note 135, at 1483-84.
138. MacNeill, supra note 137, at 12; Tenney, Tax Considerationsin Gifts to Minors Made Under the New State Custodian Laws, 5 J. TAXATION 348, 349 (1956) ; Widmark, szpra note 137, at 700.
139. INT. REV. CODE OF 1954, § 2041.
140. MacNeill, supra note 137, at 12; Schneider, supra note 133; Tenney, supra
note 138, at 350; Widmark, supra note 137, at 12.
141. INT. REV. CODE OF 1954, § 2052.
142.

1956-2 Cums. BULL. 23.

143. Informal inquiries from the Internal Revenue Service indicate that if the
custodian permits a minor's income to accumulate over a period of years and then spends
more in a subsequent year than the income earned on the funds in that year, the person
having the obligation of support will not be taxed on more than the income actually
earned on the fund in that year. See Lauritzen II, Tax Problems on Gifts of Securities
to Minors-Additional Comments, 1 TAX COUNSELOR'S Q. 123, 126 (Sept. 1957) ; Tenney, supra note 138, at 348.

NOTES

gross income of a person obligated to support and maintain a minor is
limited by the extent of his legal obligation under state law. 4' To the
extent that income derived from the property in question is not so includible in the gross income of the person obligated to support or maintain the minor donee, such income is taxable to the minor.
Gifts made pursuant to the Uniform Gifts to Minors Act will conform to one of three basic patterns: Pattern I. A gift may be made to
a minor child by the parent 45 of such child, with the parent designating
either himself or a third party as custodian-referred to as the DonorCustodian or Donor-NonCustodian pattern; Pattern II. A gift may be
made to a minor child by a person other than the child's parent, with the
parent designated as custodian-referred to as the NonDonor-Custodian
pattern; Pattern III. A gift may be made to a minor child by a person
other than the child's parent, with a third person other than the parent
designated as custodian-referred to as the NonDonor-NonCustodian
pattern. Under Revenue Ruling 56-484, in each of the above situations,
the parent (or person owing a legal duty of support to the child) is
taxable on income from the custodial gift to the extent that it is used
to discharge his legal obligation of support to the minor donee. The
position taken by the Commissioner has been sharply criticized as representing an incorrect application of the law. 4 '
There is ample authority for the position that where a gift of stock
is made to a minor, outright or via a trust without support provisions,
the income is his and taxable to him.' 47 The assumption in this line of
reasoning, however, is that the guardian or trustee holds the property in
a fiduciary capacity and is not permitted the use of any of these funds
to satisfy an obligation to support the child.' 48 But under the Uniform
144. See note 61 supra.
145. The word "parent," as used here, refers to a person owing a legal duty of
support to the child.

146. See Letter from Daniel G. Tenney, Jr., dated March 7, 1957, reprinted in

Lauritzen II, supra note 143, at 123-30; Murphy, Minors in the Tax Muddle, 28 N.Y.
ST.

B.A.J. 393, 397-98 (1956).

For a thorough discussion of possible income tax conse-

quences of gifts made pursuant to the act written prior to the issuance of Revenue Ruling 56-484 see J. Fleming, The North Carolina Gift of Securities to Minors Act-Its
Federal Tax Implications, 34 N.C. LAw REv. 207, 210-19 (1956).
147. See Curtis A. Herberts, 10 T.C. 1053 (1948), acq., 1949-1 Cum. BULL. 2; Prudence Miller Trust, 7 T.C. 1245 (1946), acq., 1947-1 Cum BULL. 3; Lawrence Miller, 2
T.C. 285 (1943), acq., 1943 Cum. BULL. 17; James T. Pettus, 45 B.T.A. 855 (1941), acq.,
1942-1 Cum. BULL. 13; Edward H. Heller, 41 B.T.A. 1020 (1940), acq., 1940-2 Cum.

BULL. 4.
In Rev. Rul. 55-469, 1955-2 Cum. BuLL. 519, the Internal Revenue Service held that
the income received by minor children on stock which had been given them by their
grandparents and placed in a separate bank account under the name of the parents as
"trustees" was taxable to the minors as beneficial owners.
148. See cases cited note 147 supra.
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Gifts to Minors Act the custodian is authorized to apply so much of
the income and/or principal from the custodial property as he may deem
advisable for the support of the minor-without court order, without regard to the duty of any person to support the minor, and without regard
to any other funds which may be applicable or available for that purpose.14 It is the existence of this provision in the act, specifically permitting the use of the income for the support of the donee regardless
of the surrounding circumstances, that clearly distinguishes the custodianship device from a legal guardianship or trust without support provisions.'
Under the Uniform Gifts to Minors Act the position and function
of the custodian is, in effect, that of a trustee of a statutory trust, with
the custodian authorized, at his own discretion, to expend income and/or
principal of the trust fund for the support and education of the minor
beneficiary.1 5' Although the Commissioner relied on the "sweeping
scope ' of the statutory definition of gross income 55 in determining
income tax consequences of a gift made pursuant to a custodianship act,
his position as applied to Patterns I and II, supra, is somewhat substantiated by analogy to sections 677(b) and 678(c) of the 1954 Internal
Revenue Code.
149. Tenney asserts that the provision of the Uniform Gifts to Minors Act which
enables the custodian to use the child's property to support and maintain the child without
reference to the duty of other persons to meet that obligation, does not mean that the parent or other person owing that duty is thereby relieved of that ditty nor need not pay back
the child in due course. The purpose of such provision, he asserts, is merely to make
sure that the child has full use or availability of the property to meet his needs, if necessary. Under this somewhat strained interpretation of the support provision, Tenney
argues that the custodianship is the same as a guardianship and, therefore, the tax consequences should be the same; namely, that the income should be taxable to the child.
See Letter from Daniel G. Tenney, Jr., dated March 7, 1957, reprinted in Lauritzen II,
Tax Problems on Gifts of Securities to Minors-Additional Comments, 1 TAx COU SELOR'S Q. 123, 126 (Sept. 1957).
150. This distinguishing feature and its effect on income tax consequences is recognized in the case of Curtis A. Herberts, 10 T.C. 1053 (1948), acq., 1949-1 Cum. BuLL. 2.
The court held the taxpayer's minor children taxable on income from stock which they
had received as outright gifts, but their father was held taxable on income from a gift
in trust to the extent used for the support and maintenance of the minor beneficiary, for
the reason that a power to make payments for the minor's support was expressly granted
to the trustee at the time of the gift.
Compare Commissioner v. Katz, 139 F.2d,107 (7th Cir. 1943), with Helvering v.
Stewart, 317 U.S. 154 (1942).
151. See Lauritzen II, Watch Out for Tax Problems on Gifts of Securities for
Minors, 1 TAX COUNSELOR'S Q. 131, 136 (March 1957) ; Note, Recent Legislation to Facilitate Gifts of Securities to Minors, 69 HARv. L. Rav. 1476, 1482 (1956).
152. Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 429 (1955).
153. INT. REV. CODE oF 1954, § 61. The leading case for the proposition that the
grantor of a support trust is taxable on the income which discharges his legal obligation
was also based on the application of the term "gross income." Douglas v. Willcuts, 296
U.S. 1 (1935). The Court held the grantor taxable under section 213 of the Revenue
Act of 1926, a forerunner of section 61 of the 1954 Code. See also Helvering v.
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Section 677(b) of the Code provides that if a grantor creates a
trust, the income of which may be used to discharge his legal obligation
of support, any income of such trust which is distributed for the support
of a person whom the grantor is obligated to support is taxable to the
grantor as a part of his income. This section of the Code is comparable
to Pattern I, under which a Donor-Custodian or Donor-NonCustodian
owing a legal obligation of support to the minor donee is taxable on income to the extent used to discharge his obligation. It is conceded
that section 677(b) applies only to grantors of trusts, and that both the
Internal Revenue Service and the courts recognize the distinction between a trust and a common law custodianship. 5 ' Nevertheless if this
distinction were to give rise to different income tax consequences the
result would be that a father who made a gift in trust and authorized the
trustee to use the income for the support of his minor child would be
taxed on the amount so expended for support, whereas another man giving the same amount and type of property to a custodian who is specifically authorized by statute to use the income for the support and
maintenance of a minor child would escape taxation. In view of the
past history of the Internal Revenue Code and of the courts in taxing
the grantor of a trust for income used to discharge his obligation of
support to a minor,'" it is submitted that the Internal Revenue Service
Schweitzer, 296 U.S. 551 (1937), per curiam reversing, 75 F.2d 702 (7th Cir. 1935)
Helvering v. Stokes, 296 U.S. 551 (1937), per curiam reversing, 79 F.2d 256 (3rd Cir.
1935).
154. Rev. Rul. 55-469, 1955-2 Cumt. BuLL. 519. See also Prudence Miller Trust, 7
T.C. 1245 (1946), acq., 1947-1 Cum. BULL. 3.
155. (1) 1937-Three Supreme Court cases established the doctrine that where a
trust requires the use of income for the support of a legal dependent of the grantor, the
income is taxable to the grantor under section 22 of the Revenue Act of 1928 (section
22(a) of the 1939 Code; section 61 of the 1954 Code). See Douglas v. Willcuts, 296
U.S. 1 (1937) (trust set up by husband for support of his wife) ; Helvering v. Schweitzer, 296 U.S. 551 (1937), per curiam reversing, 75 F.2d 702 (7th Cir. 1935) and Helvering v. Stokes, 296 U.S. 551 (1937), per curiam reversing, 79 F.2d 256 (3rd Cir. 1935)
(trusts set up by father for support of minor children).
(2) 1939-The above doctrine was adopted in section 167 of the Internal Revenue
Code of 1939.
(3) 1942-In Helvering v. Stuart, 317 U.S. 154 (1942), the Supreme Court extended the doctrine and held that where the income could be used in the discretion of
trustees for the support of a minor child, the father-grantor is taxable on the entire
amount (whether or not used for support) under the combined provisions of sections
22(a) and 167 of the 1939 Code and not merely upon the amount of income which is
actually used for the support of the child.
(4) 1943-Congress apparently regarded the decision as unduly harsh and in 1943
added subdivision (c) to section 167 of the 1939 Code, providing that income of a trust
set up for the support of a legal dependent of the grantor is taxable to the grantor only
to the extent it is actually applied for the support of the dependent. See S. REzP. No. 627,
78th Cong., 1st Sess. 29 (1943).
(5) 1954-Section 677(b) of the 1954 Code and the new Regulations (Reg. §
1.677(b)-i) have carried through the provisions of section 167(c).
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is on firm ground regardless of whether the gift takes the form of a
trust.56 or an outright gift under the custodial statute.
Section 678(c) of the 1954 Code provides that if a trustee is given
power to distribute income for the support of a beneficiary whom the
trustee is legally obligated to support, the trustee must pay an income
tax on any income which is so distributed. This tax is imposed even
though the person who created the trust was not the person who had
the legal obligation of support. This provision of the Code is comparable to Pattern II under the custodianship act in which a NonDonorCustodian owing a legal obligation to support the minor donee is taxable on income from the custodial gift to the extent it is used to discharge his legal obligation of support. Section 678(c) of the 1954 Code
was described by Congress as a "liberalizing"1'57 provision; however, this
is something of a misnomer as a review of the reported cases under the
1939 Code indicates a consistent attitude against taxing the nongrantor
of a support trust.158 It is generally conceded, however, that under
section 678(c) of the 1954 Code a nongrantor owing a duty of support
to his legal dependents and acting as trustee is now taxable to the extent
that the income is used to support his dependents.159
Finally, under Revenue Ruling 56-484, a NonDonor-NonCustodian
(Pattern III) of a gift under the Uniform Gifts to Minors Act who may
have had nothing to do with the gift, but who owes a legal duty of support to the minor donee, is taxable on income from the gift to the extent
it is used to discharge his legal obligation of support. The only authority
cited in the revenue ruling and which has been discovered to support this
156. It is possible to draft a trust instrument in such a way that minors might be
benefited without the income of the trust being taxable to the donor. See Stevens, Taxaation of Parents on Trust Income to Children, 96 TRuSTS & ESTATES 849 (Sept. 1957).
See also Suhr v. Commissioner, 126 F.2d 283 (6th Cir. 1942); Commissioner v. Betts,
123 F.2d 534 (7th Cir. 1941) ; Ralph L. Gray, 38 B.T.A. 584 (1938).
157. S.REP. No. 1622, 83d Cong., 2d Sess. 371 (1954).
158. See Sunderland v. Commissioner, 151 F.2d 675 (1945); Agnes K. Hay, 8
T.C. 860 (1947); Virginia White, 5 T.C. 1082 (1945) ; Frances J. Clow, 1 T.C. 928
(1943); Irene O'D Ferrer, 20 B.T.A. 811 (1930), acq., X-2 Cum. BULL. 23 (1931).
But see Stix v.Commissioner, 152 F.2d 562 (2d Cir. 1945).
Where the nongrantor had power to vest either income or principal in himself personally, the cases under the 1939 Code did impose a tax. See Bunting v. Commissioner,
164 F.2d 443 (6th Cir. 1947) ; Leon Falk, Jr., 15 T.C. 49 (1950), aff'd, 189 F.2d 806
(3rd Cir. 1951) ; Alfred Cowles, 6 T.C. 14 (1946) ; Mallinckrodt v. Nunan, 2 T.C. 1128
(1943), aff'd, 146 F.2d 1 (8th Cir. 1945).
159. See Stevens, supra note 156, at 850; Winton, Taxation of NonGrantors Under
Trusts for Support of Their Dependents, 33 TAXES 804 (1955). But see Moorhead, Are
We So Sure a No-Grantor Trustee is Taxable in a Support Trust? 4 J. TAXATION
330 (1956) ; Note, New Regs. Open.Pandora's Box of Trouble for IRS in Taxation of
Grandfather Trust, 5 J. TAXATION 163 (1956).
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proposition is section 39.162-1(f) of Regulations 118."' Apparently
this section has never been cited or relied on by either the Commissioner
or the courts in asserting income tax liability where a trust is involved.'
Therefore it appears that a nongrantor of a trust who is not the trustee
is not considered taxable on income used to support his legal dependents."0 2 It would thus seem to be an improper application of existing law
for the Commissioner to attempt to assert, under the Uniform Gifts to
Minors Act, income tax liability on a parent (or another owing a legal
duty of support to the minor) who is neither donor nor custodian.
Until the Internal Revenue Service changes its position16 as to income tax consequences under the Uniform Gifts to Minors Act, however,
the custodian should not pay nor expend any of the income of the custodial property for the maintenance or support of a child whonm' he or
another is legally obligated to provide for. This in itself poses a problem, since the line of demarcation between what are or are not a parent's
legal obligations under Indiana law is a hazy one.'64 If the custodian
guesses wrong and pays an item which is a legal obligation, no great harm
will occur for under the revenue ruling only the income used to pay that
item will be attributed to the parent.
V.

CONCLUSION

The Indiana Uniform Gifts to Minors Act is a welcome addition to
Indiana law. It provides a simple and practical method to make gifts,
no matter how small, of securities or money to children with the same
ease as gifts of savings bonds or bank deposits, and should thus encourage the making of gifts to children which might not otherwise be
made considering the countless legal complexities involved. 5
160. "Any income of an estate or trust for its taxable year which during that year
may be used, pursuant to the terms of the will or trust instrument, in the discharge or
satisfaction, in whole or in part, of a legal obligation of any person is, to the extent so
used, taxable to such person as though directly distributed to him as a beneficiary ...."
This section is applicable under the Internal Revenue Code of 1954 by virtue of T.D.
6091, 1954-2 Cum. BULL. 47.

161.

See Note, New Regs. Open Pandora'sBox of Trouble for IRS in Taxation

of Grandfather Trust, 5 J. TAXATION 163 (1956).

162. Quiggle, Gifts of Securities to Minors Acts, 43 A.B.A.J. 265 (1957) ; Winton,
supra note 159, at 811. See also Allen v. Nunnally, 180 F.2d 318 (5th Cir. 1950) ; Stern
v. Commissioner, 137 F.2d 43 (2d Cir. 1943) ; Frank E. Joseph, 5 T.C. 1049 (1945), acq.,
1946-1 Cum. BULL. 3; Allison L.S. Stern, 40 B.T.A. 757 (1939), acq., 1940-1 Cum. BULL.
4.
163. See Note, Interpretation of the Internal Revenue Code: Courts v. Commlissioner, 32 IND. L. 1. 400 (1957).
164. See note 61 supra.
165. A survey conducted by the New York Stock Exchange revealed that 40% of
shareowning parents with incomes in excess of $7,500 had considered buying stock for
their children but had not done so, primarily because a gift of stock to a child was "just
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No one is compelled to make a gift by this method. The act will
apply only where the donor specifically elects to invoke it for the child's
benefit. It does not replace any of the existing methods of making gifts
to a minor. Nor does it affect or reduce the legal protection afforded a
minor with regard to property acquired by inheritance, unqualified gift
or legacy or through the minor's own efforts. The act will benefit
children by stimulating gifts to them in addition to any property they
now own or may own in the future.
If a donor feels that the provisions of the custodianship act are not
suitable for his particular purpose, he may either make the gift outright
and accept the statutory and court-imposed restrictions of a guardianship,
or he may go to the expense of creating an intervivos trust which can be
adapted to the individual's needs. If large sums are involved in the proposed gift, a carefully drafted trust may be of definite advantage in order
to defer the child's right to funds until a somewhat more mature age,
and to avoid having the property pass through his estate if he dies before
reaching that age.
It is acknowledged that gifts under the act are shorn of a few of
the traditional safeguards in the interests of economy, simplicity and
flexibility; notably, strict accounting requirements, execution of a bond
and close court supervision over investment and management of the
minor's estate. Yet protection of the minor's interests has not been unduly sacrificed.
The custodian is selected by the donor who may elect to serve in that
capacity himself. Any successor custodian, unless he is the minor's
guardian, must be designated by the current custodian or must be court
appointed. This limitation should insure that the interests of the child
will be carefully protected. The powers and duties of the custodian are
clearly stated. Expenditures from the custodial property are limited to
those for the support, maintenance, education and benefit of the minor.
Investment and reinvestment by the custodian must comply with the
"prudent man" rule. Custodial funds must be segregated and clearly
identified as such. Records must be kept by the custodian and he may
be required by an appropriate court proceeding to post bond and to account. Finally, either the minor receives the property outright upon
reaching twenty-one or, if he dies before that age, it will go to his estate.
The act operates to release third parties dealing with a custodian
from the harsh duty of inquiry and possible subsequent liability usually
too complicated legally." Address by G. Keith Funston, National Association of Securities Administrators, September 29, 1954.
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imposed upon them when dealing with a minor's property through a
fiduciary.
Federal tax consequences of gifts made pursuant to the Uniform
Gifts to Minors Act are generally favorable, or may potentially be made
so if prospective donors and custodians are properly advised. Transfers
made under the act are considered completed gifts of a present interest
and are entitled to the $3,000/$6,000 annual gift tax exclusion. Gifts
made by a donor who designates himself as custodian and dies befbre
the minor reaches twenty-one are includible in the decedent's gross estate
for federal estate tax purposes. This is a definite disadvantage in regard
to use of the custodianship device for estate planning purposes, but it
may be circumvented by having the donor appoint someone other than
himself as custodian. Income from gift property is taxable to the minor
child, except that any part of the income used by the custodian to discharge a legal obligation of any person to support the child is taeable to
such a person. Generally parents will prefer that income be taxable to
the child to take advantage of income tax savings resulting from the
minor's exempt status or lower tax bracket. The custodian should be
warned, therefore, of the adverse tax consequences if income is expended
for the support of a minor who is the legal dependent of a higher
income-bracket taxpayer.16

THE EFFECT OF AN OMITTED SPECIAL FINDING OF FACT
In an action without a jury, when a proper motion for special findings of fact and conclusions of law has been made, the court is required
by statute to find the ultimate facts, draw conclusions of law from them,
state the facts and conclusions separately, and enter judgment.'
Counsel for the winning party is generally requested to draft these
special findings of fact and conclusions of law. The judge then approves
them by his signature and enters judgment accordingly. However, on
appeal, the objection may be raised that some fact necessary to the appellee's case has been omitted from the special findings.
For seventy-eight years and in over one hundred cases, Indiana
courts have stated the rule that where a material fact has been omitted
166. Tax consequences, as discussed, are based on the current interpretation and
application of the tax code by the Commissioner and are subject, of course, to reevaluation and changes.
1. IND. ANN. STAT., § 2-2102 (1946).

